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October 28, 2014 

Gloria Santona, Counsel 
McDonald's Corp 
2111 McDonald's Drive 
Oak Brook, IL 60523 
 

 
James Booth-JKS & K, Inc. d/b/a McDonald's & McDonald's Corp., as Joint and Single 
Employers 
8584 Rivers Ave 
Suite 103 
North Charleston, SC 29406 
 

Re: James Booth-JKS & K, Inc.d/b/a 
McDonald's Corp., as Joint and Single 
Employers 

 Case 10-CA-139670 
 

Dear Ms. Santona, : 

Enclosed is a copy of a charge that has been filed in this case.  This letter tells you how to 
contact the Board agent who will be investigating the charge, explains your right to be 
represented, discusses presenting your evidence, and provides a brief explanation of our 
procedures, including how to submit documents to the NLRB. 

Investigator:  This charge is being investigated by Field Attorney JEFFREY D. 
WILLIAMS whose telephone number is (404)331-2899.  If this Board agent is not available, you 
may contact Supervisory Field Attorney LISA HENDERSON whose telephone number is 
(404)331-2889. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, 
Notice of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB 
office upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

(b) (6), (b) 
(7)(C)

(b) (6), (b) 
(7)(C)
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Presentation of Your Evidence:  We seek prompt resolutions of labor disputes.  
Therefore, I urge you or your representative to submit a complete written account of the facts 
and a statement of your position with respect to the allegations set forth in the charge as soon as 
possible.  If the Board agent later asks for more evidence, I strongly urge you or your 
representative to cooperate fully by promptly presenting all evidence relevant to the 
investigation.  In this way, the case can be fully investigated more quickly. 

Full and complete cooperation includes providing witnesses to give sworn affidavits to a 
Board agent, and providing all relevant documentary evidence requested by the Board agent.  
Sending us your written account of the facts and a statement of your position is not enough to be 
considered full and complete cooperation.  A refusal to fully cooperate during the investigation 
might cause a case to be litigated unnecessarily.  

In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  If 
you recently submitted this information in another case, or if you need assistance completing the 
form, please contact the Board agent. 

We will not honor any request to place limitations on our use of position statements or 
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records 
Act.  Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of 
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at 
any hearing before an administrative law judge.  We are also required by the Federal Records 
Act to keep copies of documents gathered in our investigation for some years after a case closes.  
Further, the Freedom of Information Act may require that we disclose such records in closed 
cases upon request, unless there is an applicable exemption.  Examples of those exemptions are 
those that protect confidential financial information or personal privacy interests. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
through our website, www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.  

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541 offers information that is helpful to parties involved 
in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 
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Very truly yours, 

  
CLAUDE T. HARRELL JR. 
Regional Director 

Enclosures: 
1. Copy of Charge 
2. Commerce Questionnaire 

cc: Andrew G. Madsen, Attorney 
Jones Day 
77 W. Wacker Drive, Suite 3500 
Chicago, IL 60601-1701 

 
 

 JONATHAN M LINAS, Attorney 
Jones Day 
77 W WACKER DR., Ste. 3500 
CHICAGO, IL 60601-1692 

 
 

 Doreen S. Davis, Attorney 
Jones Day 
222 East 41st Street 
New York, NY 10017-6702 

 
 

 STEPHEN C. MITCHELL, ESQ. 
Fisher & Phillips, LLP 
1320 Main St Ste 750 
Columbia, SC 29201-3284 

 
 

 Matthew Korn, Esquire 
Fisher & Phillips LLP 
Post Office Box 11612 
Columbia, SC 29211 

 
 





 

 

cause the NLRB to refuse to process any further a representation or unfair labor practice case, or may cause the NLRB to issue you a subpoena and seek enforcement of the subpoena in federal court. 
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JAMES BOOTH-JKS & K, INC.D/B/A 
MCDONALD'S CORP., AS JOINT AND SINGLE 
EMPLOYERS 
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 and 

SOUTHERN WORKERS ORGANIZING 
COMMITTEE 

 Charging Party 
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AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER 
 
I, the undersigned employee of the National Labor Relations Board, state under oath that on 
October 28, 2014, I served the above-entitled document(s) by post-paid regular mail upon the 
following persons, addressed to them at the following addresses: 

Gloria Santona, Counsel 
McDonald's Corp 
2111 McDonald's Drive 
Oak Brook, IL 60523 

 
 

Andrew G. Madsen, ESQ., Attorney 
Jones Day 
77 W. Wacker Drive, Suite 3500 
Chicago, IL 60601-1701 

 
 

JONATHAN M LINAS, ESQ., Attorney 
Jones Day 
77 W WACKER DR., Ste. 3500 
CHICAGO, IL 60601-1692 

 
 

Doreen S. Davis, Attorney 
Jones Day 
222 East 41st Street 
New York, NY 10017-6702 

 
 



 

 

 
James Booth-JKS & K, Inc. d/b/a McDonald's 
& McDonald's Corp., as Joint and Single 
Employers 
8584 Rivers Ave 
Suite 103 
North Charleston, SC 29406 

 
 

STEPHEN C. MITCHELL, ESQ. 
Fisher & Phillips, LLP 
1320 Main St Ste 750 
Columbia, SC 29201-3284 

 
 

Matthew Korn, Esquire 
Fisher & Phillips LLP 
Post Office Box 11612 
Columbia, SC 29211 

 
 

 
October 28, 2014    Designated Agent of NLRB 

Date  Name 
 

/s/ Paul E. Dorsey 
   
  Signature 
 

(b) (6), (b) 
(7)(C)
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October 28, 2014 

Emily Ricards 
Southern Workers Organizing Committee 
324 South Wilmington Street, Suite 207 
Raleigh, NC 27601 
 

Re: James Booth-JKS & K, Inc.d/b/a 
McDonald's Corp., as Joint and Single 
Employers 

 Case 10-CA-139670 
 

Dear Ms. Ricards: 

The charge that you filed in this case on October 27, 2014 has been docketed as case 
number 10-CA-139670.  This letter tells you how to contact the Board agent who will be 
investigating the charge, explains your right to be represented, discusses presenting your 
evidence, and provides a brief explanation of our procedures, including how to submit 
documents to the NLRB. 

Investigator:  This charge is being investigated by Field Attorney JEFFREY D. 
WILLIAMS whose telephone number is (404)331-2899.  If this Board agent is not available, you 
may contact Supervisory Field Attorney LISA HENDERSON whose telephone number is 
(404)331-2889. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice 
of Appearance.  This form is available on our website, www.nlrb.gov, or at the Regional office 
upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  As the party who filed the charge in this case, it is your 
responsibility to meet with the Board agent to provide a sworn affidavit, or provide other 
witnesses to provide sworn affidavits, and to provide relevant documents within your possession.  
Because we seek to resolve labor disputes promptly, you should be ready to promptly present 
your affidavit(s) and other evidence.  If you have not yet scheduled a date and time for the Board 
agent to take your affidavit, please contact the Board agent to schedule the affidavit(s).  If you 
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fail to cooperate in promptly presenting your evidence, your charge may be dismissed without 
investigation. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
through our website www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.   

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website www.nlrb.gov or from the 
Regional Office upon your request.  NLRB Form 4541, Investigative Procedures offers 
information that is helpful to parties involved in an investigation of an unfair labor practice 
charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

 

Very truly yours, 

  
CLAUDE T. HARRELL JR. 
Regional Director 

cc: Paul Smith, ESQ.  
Patterson Harkavy LLP 
100 Europa Drive 
Suite 250 
Chapel Hill, NC 27517 

 
 

 





 

Thanks

 

Lauren 

 

--

Lauren Bonds

Law Fellow 

Service Employees International Union 

 

 

--

Lauren Bonds

Law Fellow 

Service Employees International Union 

 

-- 
Lauren Bonds
Law Fellow 
Service Employees International Union 







  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
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233 Peachtree St NE 
Harris Tower Ste 1000 
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Agency Website: www.nlrb.gov 
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Agent’s Direct Dial: (404)331-2899 

November 5, 2014 

Andrew G. Madsen, ESQ. 
Jones Day 
77 W. Wacker Drive, Suite 3500 
Chicago, IL 60601-1701 
 
JONATHAN M LINAS, ESQ., Attorney 
Jones Day 
77 W WACKER DR., Ste. 3500 
CHICAGO, IL 60601-1692 
 
Doreen S. Davis, Attorney 
Jones Day 
222 East 41st Street 
New York, NY 10017-6702 
 
STEPHEN C. MITCHELL, ESQ. 
Fisher & Phillips, LLP 
1320 Main St Ste 750 
Columbia, SC 29201-3284 
 
Matthew Korn, Esquire 
Fisher & Phillips LLP 
Post Office Box 11612 
Columbia, SC 29211 
 

Re: James Booth-JKS & K, Inc. d/b/a 
McDonald's Corp., as Joint and Single 
Employers 

 Case 10-CA-139670 

Dear Mr. Madsen, Mr. LINAS, Ms. Davis, Mr. MITCHELL, Mr. Korn: 

I am writing this letter to advise you that it is now necessary for me to take evidence from 
your client regarding the allegations raised in the investigation of the above-captioned matter.  
As explained below, I am requesting to take affidavits on or before November 19, 2014, with 
regard to certain allegations in this case. 

Allegations:  The allegations for which I am seeking your evidence are as follows.  It is 
alleged that on about  2014,  at your 5950 Rivers Avenue (b) (6), (b) (7)(C)(b) (6), 

(b) (7)
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jeffrey.williams@nlrb.gov, so that we can discuss how you would like to provide evidence and I 
can answer any questions you have with regard to the issues in this matter. 

Very truly yours, 

 

 
JEFFREY D. WILLIAMS 
Field Attorney 



From: Williams, Jeffrey D.
To: ; nghosh@pathlaw.com
Subject: McDonalds 10-CA-139670
Date: Wednesday, February 18, 2015 3:41:40 PM
Attachments: AFF.10-CA-139670.Telephone Affidavit docx

Attached is the unsigned telephone affidavit I took from  on .  Please
review it, and if it is correct, sign, date and return it to me so I receive it by this Friday, February 20,
2015.  Thanks. 
 
Jeffrey D. Williams
Field Attorney
NLRB Region 10
233 Peachtree Street NE
Harris Tower, Suite 1000
Atlanta, GA 30303
404-331-2899
 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C), (b) (7)(D

(b) (6), (b) (7)(   

(b) (6), (b) (7)(C), (b) (7)(D)







From: Narendra K. Ghosh
To: Williams, Jeffrey D.
Subject: RE: McDonalds 10-CA-139670
Date: Monday, February 23, 2015 11:28:32 AM
Attachments: 10-CA-139670 Position Statement.pdf

Mr. Williams,
 
Attached is short position statement from the Union regarding the security camera footage.
 
Please let me know if you need anything else.
 
Regards,
 
Narendra K. Ghosh
Patterson Harkavy LLP
100 Europa Dr., Ste. 420
Chapel Hill, NC 27517
(919) 942-5200
(866) 397-8671 fax
www.pathlaw.com
 
Confidentiality Notice   If you are not the intended recipient of this message, you are not authorized to intercept, read, print, retain, copy,
forward, or disseminate this communication. This communication may contain information that is proprietary, attorney/client privileged,
attorney work product, confidential or otherwise legally exempt from disclosure.  If you have received this message in error, please notify
the sender immediately either by phone, (919) 942-5200, or by return email and destroy all copies of this message (electronic, paper, or
otherwise).  Thank you.     
 
 
From: Williams, Jeffrey D. [mailto:Jeffrey.Williams@nlrb.gov] 
Sent: Wednesday, February 18, 2015 3:40 PM
To:  Narendra K. Ghosh
Subject: McDonalds 10-CA-139670
 
Attached is the unsigned telephone affidavit I took from  on .  Please
review it, and if it is correct, sign, date and return it to me so I receive it by this Friday, February 20,
2015.  Thanks. 
 
Jeffrey D. Williams
Field Attorney
NLRB Region 10
233 Peachtree Street NE
Harris Tower, Suite 1000
Atlanta, GA 30303
404-331-2899
 

(b) (6), (b) (7)(C), (b) (7)(D

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C), (b) (7)(D)





From: Hymon, Gaye N.
To: Williams, Jeffrey D.
Cc: Harrell, Claude T.; Bulls, Mary L.
Subject: FW: FIR.10-CA-139670.McDonalds
Date: Wednesday, July 1, 2015 3:57:41 PM
Attachments: FIR.10-CA-139670.McDonald s.docx

 
FYI

From: Dunham, Geoffrey 
Sent: Wednesday, July 01, 2015 3:55 PM
To: Hymon, Gaye N.
Subject: FW: FIR.10-CA-139670.McDonalds
 
OK to process 

 
 

From: Hymon, Gaye N. 
Sent: Tuesday, June 30, 2015 3:42 PM
To: Dunham, Geoffrey
Subject: FIR.10-CA-139670.McDonalds
 
Attached, please find the Region’s  in the above case.   Any questions or
concerns, please do not hesitate to let us know.
 
Thank you!!
 

(b) (5)

(b) (5), (b) (6), (b) (7)(C)
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NOT be filed by fax or email.  To file an appeal electronically, go to the Agency’s website at 
www.nlrb.gov, click on E-File Documents, enter the NLRB Case Number, and follow the 
detailed instructions.  To file an appeal by mail or delivery service, address the appeal to the 
General Counsel at the National Labor Relations Board, Attn: Office of Appeals, 1015 Half 
Street SE, Washington, DC 20570-0001.  Unless filed electronically, a copy of the appeal 
should also be sent to me. 

Appeal Due Date: The appeal is due on July 22, 2015. If the appeal is filed 
electronically, the transmission of the entire document through the Agency’s website must be 
completed no later than 11:59 p.m. Eastern Time on the due date.  If filing by mail or by 
delivery service an appeal will be found to be timely filed if it is postmarked or given to a 
delivery service no later than July 21, 2015.  If an appeal is postmarked or given to a delivery 
service on the due date, it will be rejected as untimely.  If hand delivered, an appeal must be 
received by the General Counsel in Washington D.C. by 5:00 p.m. Eastern Time on the appeal 
due date.  If an appeal is not submitted in accordance with this paragraph, it will be rejected. 

Extension of Time to File Appeal: The General Counsel may allow additional time to 
file the appeal if the Charging Party provides a good reason for doing so and the request for an 
extension of time is received on or before July 22, 2015.  The request may be filed 
electronically through the E-File Documents link on our website www.nlrb.gov, by fax to 
(202)273-4283, by mail, or by delivery service.  The General Counsel will not consider any 
request for an extension of time to file an appeal received after July 22, 2015, even if it is 
postmarked or given to the delivery service before the due date.  Unless filed electronically, 
a copy of the extension of time should also be sent to me. 

Confidentiality: We will not honor any claim of confidentiality or privilege or any 
limitations on our use of appeal statements or supporting evidence beyond those prescribed by 
the Federal Records Act and the Freedom of Information Act (FOIA).  Thus, we may disclose an 
appeal statement to a party upon request during the processing of the appeal.  If the appeal is 
successful, any statement or material submitted with the appeal may be introduced as evidence at 
a hearing before an administrative law judge.  Because the Federal Records Act requires us to 
keep copies of case handling documents for some years after a case closes, we may be required 
by the FOIA to disclose those documents absent an applicable exemption such as those that 
protect confidential sources, commercial/financial information, or personal privacy interests. 

Very truly yours, 

 
CLAUDE T. HARRELL JR. 
Regional Director 
 

Enclosure 
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cc: Gloria Santona, Attorney 

McDonald's Corp 
2111 McDonald's Drive 
Oak Brook, IL 60523 

 
 

 Andrew G. Madsen, Attorney  
Jonathan M. Linas, Attorney 
Jones Day 
77 W. Wacker Drive, Suite 3500 
Chicago, IL 60601-1701 

 
 

 Doreen S. Davis, Attorney 
Jones Day 
222 East 41st Street 
New York, NY 10017-6702 

 
 

  
James Booth-JKS & K, Inc. d/b/a McDonald's & 
McDonald's Corp., as Joint and Single Employers 
8584 Rivers Ave, Suite 103 
North Charleston, SC 29406 

 
 

 Stephen C. Mitchell, Attorney 
Matthew Korn, Attorney 
Fisher & Phillips, LLP 
1320 Main St, Ste 700 
P.O. Box 11612 
Columbia, SC 29201-3284 

 
 

 Emily Ricards, Representative 
Southern Workers Organizing Committee 
324 South Wilmington Street, Suite 207 
Raleigh, NC 27601 

 
 

(b) (6), (b) (7)(C)



 
 
 

 
 
 

Form NLRB–4767 
 
 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

 
APPEAL FORM 

 
To:  General Counsel 
 Attn: Office of Appeals 
 National Labor Relations Board 
 Room 8820, 1099 - 14th Street, N.W. 
 Washington, DC  20570-0001 

Date:   

 
 Please be advised that an appeal is hereby taken to the General Counsel of the National 
Labor Relations Board from the action of the Regional Director in refusing to issue a complaint 
on the charge in 

 
Case Name(s). 
 
 
Case No(s). (If more than one case number, include all case numbers in which appeal is taken.) 
 
 
  
 (Signature) 
 
 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
SOUTHERN WORKERS    ) 
ORGANIZING COMMITTEE   ) 
      ) 
and      )   Case No.  
      ) 
JKS&K Inc. D/B/A MCDONALD’S )    10-CA-139670 
and MCDONALD’S CORP.   ) 
 
 

CHARGING PARTY’S APPEAL FROM REGIONAL DIRECTOR’S 
REFUSAL TO ISSUE COMPLAINT 

 
Introduction 

 
Charging Party, Southern Workers Organizing Committee (“SWOC” or “Union”), 

respectfully appeals from Region 10’s decision to dismiss the above-captioned charge.  Case 10-
CA-139670 alleges that JKS & K Inc. & McDonald’s (“Employer”) engaged in unlawful 
surveillance by reviewing security camera footage to spy on union activity and created an 
impression of surveillance by showing pictures of union activity to  
and instructing  to report employees that spoke to the organizer. The Region dismissed the 
charge, finding that  were supervisors under Section 2(11) of the Act and therefore 
ineligible for Section 7 protections. The Region cited only one of Section 2(11)’s supervisory 
functions when reaching this conclusion –  purported ability to  

 – along with  additional findings.  The Region 
made no determination on the merits of the surveillance charge.  

 
The Union appeals this case because the Region failed to properly analyze  

authority under Section 2(11). Although  did at times document  
 

had no significant responsibilities requiring independent judgment, and lacked the ability to 
assign or responsibly direct crew members. Consequently, the Union requests that Region 10’s 
decision to dismiss the charge be reversed, that the charge be remanded, and that complaint be 
issued absent appropriate settlement. 
 
 
 
 

(b) (6), (b  

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)

(b) (6), (b) (

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)



Appeal of Case No. 10-CA-139670 
Page 2 of 19 
 

Procedural History 
 

The Union filed charge 10-CA-139670 on October 30, 2014.  Region 10 announced the 
dismissal of case on July 7, 2015. 

Issues Presented 
 
This case presents two questions: (1) whether  is a “supervisor” under the Act, and 

(2) whether Employer engaged in surveillance and created an impression of surveillance by 
using the store security camera to spy on union activity. The first question is of paramount 
importance. In the Union’s experience, many fast food employers label a large portion of their 
employees “supervisors” or “managers.” These employees carry a wide variety of labels – e.g. 

 – but consistently exercise almost no real 
authority in the workplace. They are typically just as subject to their employers’ abusive policies 
as other employees, receiving poverty wages, no benefits, and little control over their highly 
variable schedules.1 

 
Moreover, these employees typically have more experience on the job, so better 

understand that their employer will not improve their working conditions voluntarily.  
 along with similarly positioned employees with other employers, have therefore 

become active and engaged members of the Union’s organizing efforts.2  If employers are 
permitted to remove large segments of their employees from the Act’s protections merely by 
labeling them a  and ascribing to them a minimal level of extra authority, then a 
significant portion of the fast food industry’s most exploited workers will be deprived of the 
Act’s protections.   across McDonald’s system typically possess similar levels of 
authority to   Consequently a determination of  supervisory status would provide much 
needed guidance as to whether low level supervisors are entitled to the protection of the Act.  
 

Facts 
 
1. In Employer’s Management Structure,  Have No Meaningful 

Managerial Authority. 
 

Employer owns and operates approximately fifteen restaurants in the Charleston area, 
including the “Mid-Rivers” store in North Charleston, South Carolina.3 Employer’s stores are 
generally staffed by a store manager, an assistant manager, as many as eight shift managers, and 
crew members.4 The number of managers and crew members per shift is determined by customer 
                                                             
1 Affidavit of  (“  Aff.”) ¶13 
2 Id. at ¶¶11-12.  
3 Located at 5905 Rivers Avenue North Charleston, South Carolina.  
4 Affidavit of  (“Second  Aff.”) ¶3.   

(b) (6), (b  

(b) (6), (b) (7)(C)

(b) (6), (b) (7)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C), (b) (7)(D)

(b) (6), (b) (7)(C), (b) (7)(D)

(b) (6), (b) (7)(C), (b) 

(b) (6), (b) (7)(C), (b) (7)
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Argument 
 

1.  Was Not A Supervisor Under Section 2(11)  
 

Employees are statutory supervisors under the Act if: “(1) they hold the authority to 
engage in any 1 of the 12 supervisory functions… listed in Section 2(11); (2) their ‘exercise of 
such authority is not of a merely routine or clerical nature, but requires the use of independent 
judgment;’ and (3) their authority is held ‘in the interest of the employer.’ Supervisory status 
may be shown if the putative supervisor has the authority either to perform a supervisory 
function or to effectively recommend the same.” Oakwood Healthcare Inc., 348 NLRB 686, 687 
(2006) (quoting NLRB v. Kentucky River Community Care, 532 U.S. 706 (2001).  

 
Although the NLRA “appears to define ‘supervisor’ in broad terms[,]” the Board and 

courts have “consistently explained that supervisory authority is not trivial or insignificant: If the 
term ‘supervisor’ is construed too broadly, then employees who are deemed to be supervisors 
will be denied rights that the NLRA was intended to protect.” Vance v. Ball State Univ., __ U.S. 
___, 133 S. Ct. 2434, 2446 n.7 (2013). Instead, Congress “sought to distinguish ‘between straw 
bosses, leadmen, set up men, and other minor supervisory employees,’” and supervisors vested 
with “‘genuine management prerogatives[.]’” Id. (quoting S.Rep. No. 105, 80th Cong., 1st Sess., 
4 (1947)). An employer has the burden of establishing by a preponderance of the evidence that 
an individual qualifies as a supervisor. Kentucky River, 532 U.S. at 711.  

 
 worked as a  for Employer. Although  completed some 

administrative tasks,  plainly did not have the authority to perform or effectively recommend 
any of the twelve supervisory functions listed in Section 2(11). To the extent  had authority 
beyond that given to regular crew members,  discretion was so limited by  store managers’ 
instructions and by Employer’s own standards, rules, and regulations, that their exercise of that 
authority did not require the use of independent judgment. Like other “minor supervisory 
employees,”  are entitled to the protections of the Act. See Vance, 133 S. Ct. at 
2446 n.7. 

 
The Region, however, determined that  was a supervisor based on its finding that 

are authorized to independently issue written warnings to employees; can 
effectively recommend suspensions and discharges; are in charge of stores when a store manager 
is not present; are expected to attend management meetings; and have access to the store safe. 
The Region also found that  supervisory status was supported by the fact that  

  Each of the Region’s conclusions is either contrary 
to the evidence or insufficient to establish supervisory status.  could not perform or 
effectively recommend any of Section 2(11)’s supervisory functions, and therefore was not a 
supervisor under the Act. 
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A.  Did Not Discipline Employees. 
 

 at Employer’s stores could not and did not impose discipline on other 
employees. The “write ups” completed by some  simply documented perceived 
misconduct, had no disciplinary effect, and were not issued through the exercise of independent 
judgment. The Region erred in finding that  was a statutory supervisor because  could 
“independently issue written warnings to employees.” Although  was instructed to write up 
employee misconduct, this documentation did not constitute “discipline” under the Act.  
 

i.  Write-ups Did Not Constitute Discipline. 
 

 was instructed to complete write-ups that documented employee misconduct. 
Documenting misconduct and issuing warnings over misconduct are not supervisory functions. 
While Section 2(11) includes the ability to “discipline other employees” as a supervisory 
function, there is a long-recognized distinction between the mere ability to “write up” an 
employee and the ability to “discipline” an employee. See Jochims v. NLRB, 480 F.3d 1161 
(D.C. Cir. 2007). 

 
An employee’s “bare authority … to write up employee infractions cannot, without more, 

be viewed as creditable evidence of supervisory status.” Id. at 1170; accord Phelps Cmt. Med. 
Ctr., 295 N.L.R.B. 486, 490 (1989) (“the issuance of written warnings that do not alone affect 
job status or tenure do not constitute supervisory authority”). Issuing warnings constitutes 
supervisory authority to discipline only if the warnings form “the basis of later personnel action 
without independent investigation or review by other supervisors,” rather than merely initiating 
or being considered in some later disciplinary action. Jochims, 480 F.3d at 1170 (quoting 
Phelps). Evidence that upper management exercises significant disciplinary discretion or 
conducts independent investigations shows that warnings are not discipline. See Loyalhanna 
Health Care Associates, 352 NLRB 863, 868 (2008) (holding write-ups did not constitute 
discipline because upper management expressly gave considerable weight to other factors). 

 
For example, in Illinois Veteran’s Home, the putative supervisors could fill out a 

“Personnel Action,” sign it, and show it to the offending employee without obtaining prior 
authorization from management. 323 NLRB 890 at 890 (1997). However, the Board deemed the 
write-ups to be “merely reportorial and not indicative of supervisory status” because upper 
management relied on factors other than the information provided on the warning form when 
deciding whether to take further action. Id. at 891. 

 
The Board came to a similar conclusion in Ken-Crest Services, where it found that 

putative supervisors’ warnings lacked “tangible effects on job status” because they did not 

(b) (6), (b  

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)
(C)













Appeal of Case No. 10-CA-139670 
Page 16 of 19 
 
questions about unexpected developments were directed to supervisors for them to handle. Id. at 
355 n.8. 

 
Similar to the upper management in Shaw, Employer’s store managers constantly 

monitored the store and provided guidance as needed.  If  had a question about where to 
direct employees,  would call or text to ask  store manager.74 Even if  had the 
authority to direct,  lacked the authority to do so responsibly. Direction is “responsible” only 
if “the person directing and performing the oversight of the employee” is “accountable for the 
performance of the tasks by the other, such that some adverse consequence may befall the one 
providing the oversight if the tasks performed by the employee are not performed properly.” 
Oakwood Healthcare, 348 NLRB at 691-92.  

 
To show that direction is “responsible,” one “must present evidence of actual 

accountability.” Alstyle Apparel, 351 NLRB 1287. The level of accountability necessary to show 
that direction is “responsible” is not established unless it is “shown that the employer delegated 
to the putative supervisor the authority . . . to take corrective action if necessary.” Oakwood 
Healthcare, 348 NLRB at 692. The purpose of this “accountability” requirement is to create a 
clear distinction between employees directing employees in the interests of management and 
those whose interest in directing other employees “is simply the completion of a certain task” 
(and thus are not acting as supervisors). Id.  Therefore, to meet the accountability standard, the 
putative supervisor “will have, if and to the extent necessary, an adversarial relationship with 
those he is directing.” Id. 

 
 did not meet the “accountability” standard required to find responsible direction. 

 could not take any corrective action for employee infractions, such as sending an employee 
home, docking an employee’s pay, suspending, or firing an employee. To the contrary, even 
when an employee repeatedly refused to adhere to their very limited direction,  only 
demonstrated recourse was to give a verbal warning, make a factual report of what occurred in a 
write-up, and wait for  action. 
 

Finally,  did not exercise independent judgment as required by Section 2(11). The 
Board requires that an employee be “free of the control of others and form[ed] an opinion or 
evaluation by discerning and comparing data.” Oakwood Healthcare, 348 NLRB at 693. Any 
limited direction of employees was both under the supervision of  and made pursuant to 
corporate McDonald’s detailed standards and training.   would call  whenever a 
problem arose.75  Accordingly,  was not given the leeway to act in a way requiring 
independent judgment.  See Cmty. Educ. Centers, Inc. & Dist. 1199j, Nuhhce, Afscme, Afl-Cio, 
360 NLRB No. 17 (Jan. 9, 2014) (shift supervisors did not exercise independent judgment in 
                                                             
74 Second  Aff. ¶25. 
75 Second  Aff. ¶25. 
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directing employees when the Employer failed show that tasks were “not controlled by the 
Employer's own policies and procedures or involve[d] a degree of discretion rising above the 
merely routine”).  Therefore,  did not have authority to “responsibly direct” employees. 
 

F. The Region’s Remaining Findings are Insufficient to Show Supervisory Status. 
 
Finally, the Region cited  attendance at Employer’s management meetings, access 

to the safe, and ability to deposit money as evidence of their supervisory status.  
attendance at manager meetings is only secondary indicia of supervisory status and is insufficient 
to establish an employee is a supervisor under the Act. See Sheraton Universal Hotel, 350 NLRB 
1114, 1130 (2007); Central Plumbing Specialties, 337 NLRB 973 (2002). And the abilities to 
deposit cash and access the safe are not even secondary indicia, and have no bearing on 
supervisory status. See Washington Post Company, 254 NLRB 168, 195 (1981) (not mentioning 
a cashier assistant’s daily bank deposits as evidence of his supervisory status despite mentioning 
it as one of his daily duties).  

 
 could not and did not discipline employees, effectively recommend discipline, 

assign employees, or responsibility direct employees. Nor did  engage in or effectively 
recommend any of Section 2(11)’s other supervisory functions. The Region’s conclusion to the 
contrary should be reversed. 
 
2. Employer’s Review and Dissemination of Security Camera Footage Violated Section 

8(a)(1) of the Act 
 

A. Employer Created An Impression of Surveillance When  Showed  a 
Picture of  and Instructed  to Report When  were in the 
Store  

 
The Board has held that an employer creates an impression of surveillance when it 

conspicuously photographs protected activity or shows employees a photograph of union 
activity. Rainbow Garment Contracting Inc., 314 NLRB 929 (1994); Seton Company, 332 
NLRB 979, 981 (2000).   In Seton Company, the Board found the employer created an 
impression of surveillance by including a still frame of union headquarters in its pro-company 
video.  Employees “could justifiably assume that their union activities were under surveillance” 
because the employer had videotaped the union headquarters.  Seton Company, 332 NLRB at 
981.  Further, enlisting employees to inform on union activity would reasonably lead an 
employee to believe their union activity is being watched by management. See Stevens Creek 
Chrysler Jeep Dodge, 353 NLRB 1294, 1295 (2009)(holding owners created an unlawful 
impression of surveillance in violation of Section 8(a)(1) by asking employees about  the identity 
of union organizers); Aloha Temporary Service Inc., 318 NLRB 972, 975 (1995).   
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unfazed by the camera.” In sum, an employer can engage in unlawful surveillance even if 
employees are unaware or unbothered by union activity being recorded.  

 
Even if  is a supervisor under the Act,  surveillance still constitutes a 

Section 8(a)(1) violation. As in Reno Hilton, that employees were unaware of Employer’s 
pictorial recordkeeping does not remedy the coercive effect of the surveillance.   
expressly reviewed security camera footage to identify the employees that spoke with union 
representatives and to spy on   The sole purpose of  photographic monitoring of 

 was to interfere with employees’ Section 7 rights to speak with a union official.  Because 
Employer spied on  and its employees with the intention of frustrating protected activity, 
its conduct tends to interfere with employee rights and violates the Act.   It is also worth noting 
that while an employer can photograph union activity in anticipation of misconduct, they must 
have a reasonable basis to do so.  stated  reason for the surveillance was not to 
document trespass or misconduct but rather to identify which employees supported the union.  
Therefore, Employer was not justified in its pictorial recordkeeping.  

 
Conclusion 

  
For the reasons stated here, and based on such other considerations as the General 

Counsel may find applicable, the Union respectfully asks that the decision of Region 10 to 
dismiss the charge be reversed, the charge be remanded, and that complaint be issued in the 
absence of appropriate settlement.  
 
 This the 22nd day of July, 2015. 

 
/s/ Paul E. Smith           
Paul E. Smith 
N.C. Bar No. 45014 
Narendra K. Ghosh 
N.C. Bar. No. 37649 
Patterson Harkavy LLP 
Chapel Hill, NC  27517   
Tel: 919.942.5200     
Fax: 866.397.5200 
psmith@pathlaw.com 
nghosh@pathlaw.com  
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
OFFICE OF THE GENERAL COUNSEL  
Washington, DC  20570 

July 23, 2015 

PAUL SMITH, ESQ. 
SOUTHERN WORKERS ORGANIZING  
  COMMITTEE 
100 EUROPA DR STE 250 
CHAPEL HILL, NC 27517 
 

Re: James Booth-JKS & K, Inc. d/b/a 
McDonald's Corp., as Joint and Single 
Employers 

 Case 10-CA-139670 

Dear Mr. Smith: 

We have received your appeal and accompanying material. We will assign it for 
processing in accordance with Agency procedures, which include review of the investigatory file 
and your appeal in light of current Board law. We will notify you and all other involved parties 
as soon as possible of our decision. 

 Sincerely, 
 
Richard F. Griffin, Jr. 
General Counsel 

By: 

  
 Deborah M.P. Yaffe, Director 

Office of Appeals 
 
 
 

 
cc: CLAUDE T. HARRELL JR. 

REGIONAL DIRECTOR 
NATIONAL LABOR RELATIONS  
  BOARD 
233 PEACHTREE ST NE 
HARRIS TOWER STE 1000 
ATLANTA, GA 30303-1504 

EMILY RICARDS 
SOUTHERN WORKERS ORGANIZING 
  COMMITTEE 
324 S WILMINGTON ST STE 207 
RALEIGH, NC 27601 
 



James Booth-JKS & K, Inc.d/b/a 
McDonald's Corp., as Joint and Single 
Employers 

  

Case 10-CA-139670  -2  
 
 

 

 GLORIA SANTONA 
GENERAL COUNSEL 
MCDONALD'S CORP 
2111 MCDONALD'S DR 
OAK BROOK, IL 60523 
 
ANDREW G. MADSEN, ESQ. 
JONES DAY 
77 W WACKER DR STE 3500 
CHICAGO, IL 60601-1701 

JONATHAN M. LINAS, ESQ. 
PARTNER 
JONES DAY 
77 W WACKER DR STE 3500 
CHICAGO, IL 60601-1604 
 
DOREEN S. DAVIS, ESQ. 
JONES DAY 
222 E 41ST ST 
NEW YORK, NY 10017-6702 

  
JAMES BOOTH-JKS & K, INC. D/B/A  
  MCDONALD'S & MCDONALD'S    
  CORP., AS JOINT AND SINGLE  
  EMPLOYERS 
8584 RIVERS AVE STE 103 
NORTH CHARLESTON, SC 29406 

STEPHEN C. MITCHELL, ESQ.  
FISHER & PHILLIPS, LLP 
1320 MAIN ST STE 700 
PO BOX 11612 
COLUMBIA, SC 29201-3284 

MATTHEW KORN, ESQ. 
FISHER & PHILLIPS LLP 
PO BOX 11612 
COLUMBIA, SC 29211 
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
OFFICE OF THE GENERAL COUNSEL  
Washington, DC  20570 

September 3, 2015 

 
MATTHEW KORN, ESQ. 
FISHER & PHILLIPS LLP 
1320 MAIN ST, STE 700  
POST OFFICE BOX 11612 
COLUMBIA, SC 29211 
 
 

Re: James Booth-JKS & K, Inc. d/b/a 
McDonald's Corp., as Joint and Single 
Employers 

 Case 10-CA-139670 

Dear Mr. Korn: 

In response to your request, please be advised that you are granted to September 9, 2015 
to submit your position in response to the appeal in the above-captioned matter.   

You can file your position statement electronically through the Agency’s e-filing system 
on the website www.nlrb.gov.    

1) Click on E-File documents; 
2) Enter your NLRB Case Number; and, 
3) Follow the detailed instructions. 

The Regional Director should also receive a copy of your submission.  

 
Sincerely, 
 
Richard F. Griffin, Jr. 
General Counsel 
 
 

  
By: ___________________________________ 

Mark E. Arbesfeld, Acting Director 
Office of Appeals 
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
OFFICE OF THE GENERAL COUNSEL  
Washington, DC  20570 

October 6, 2015 

 
PAUL SMITH, ESQ. 
SOUTHERN WORKERS ORGANIZING 
  COMMITTEE 
100 EUROPA DR STE 420 
CHAPEL HILL, NC 27517 
 

Re: James Booth-JKS & K, Inc.d/b/a 
McDonald's Corp., as Joint and Single 
Employers 

 Case 10-CA-139670 

Dear Mr. Smith: 

 
We have carefully considered your appeal from the Regional Director’s refusal to issue 

complaint. We agree with the Regional Director’s decision and deny the appeal substantially for 
the reasons in his July 7, 2015 letter.  
 
 Contrary to the assertions in your appeal, the weight of the evidence supports that the 

 here was a supervisor under Section 2(11) of the Act. It appears  effectively 
recommended discipline, and possessed the authority to write-up employees. Further, it is noted 
that  did not sign and return one of the affidavits --- the affidavit most recently taken by the 
Region -- related to the instant charge.  Accordingly, further proceedings are unwarranted. 

 
 

Sincerely, 
 
Richard F. Griffin, Jr. 
General Counsel 
 
 

  
By: ___________________________________ 

Deborah M.P. Yaffe, Director 
Office of Appeals 
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